to suggest that a mirier discriminated against by MSHA can file
his complaint only with MSHA.  See Local 9800, UMWA v. MSHA, 2

FMSHRC 2680 (1980). -

As my statement of September 28, 1985, points out, the same
considerations apply with equal, if not greater, force to
complaints of retaliation or intimidation under the recently
enacted Victim and Witness Protection Act of 1982.

My second concern with the remand order is its suggestion
that the trial judge's criticism of the actions of the Commission
indicates an incipient disqualifying bias against Nacco.  I find
the Commission's attempt to place its thumb on the scales of
justice while the underlying safety enforcement proceeding is
still before the trial judge on the merits highly improper.  It
is arrogant and unprincipled to suggest the trial judge ignore
the impressions that resulted from the evidence he heard and the
decision he rendered before the August 8 contact.

Whether the adverse bench decision of July 31 provided the
motive or impetus for the Sikora threat of August 7 that resulted

I/ It is worth noting that the office of the solicitor of the
Department of Labor, the erstwhile prosecutor, declined to spon-
sor Mr. Palmer as a witness.  The solicitor apparentlv knew that
Mr. Palmer would testify that he was in effect required to risk
his life and that of his fellow miners in order to keep his job.
For the office of the solicitor to elicit such highly incrimi-
nating testimony would be most damaging to Nacco's claim that it
had no responsibility for Palmer's actions.  Calling Palmer to
testify would also have been a violation of former Secretary Ford
B. Ford|s policy of "cooperative enforcement".  It was clear to
this trial judge, therefore, that if Mr. Palmer was to receive
any witness protection it would have to come from the trial
judge.  I could not in good conscience on the one hand encourage
Mr. Palmer to testify freely and on the other leave him to the
tender mercies of Nacco and MSHA.

1.738ness regarding the conversation.  In doing so the judge
